United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 






Court of Appeals of the District of Columbia 


OCTOBER TERM, 1930 


FILED OCTOBER 16, 1930 


PRINTED DECEMBER 5, 1930 









Court of Appeals of the District of Columbia 

OCTOBER TERM, 1930 

No. 5308 


BYXA D. WOOD, APPELLANT, 


vs. 

H. L. OFFUTT, TRUSTEE; CHRISTIAN J. GOCK- 
ELER, TRUSTEE; RALPH W. HOWARD, APPEL¬ 
LEES. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


INDEX. 

Original Print 


Caption . a 1 

Bill of complaint. 1 1 

Motion to dismiss bill of complaint. 4 4 

Order dismissing bill. 5 f> 

Amended bill of complaint. r> f> 

Motion to dismiss amended bill of complaint. 1) S 

Order dismissing amended bill. 10 0 

Amended bill of complaint. 10 9 

Deed of trust. 14 12 

Indenture . 20 10 

Motion to dismiss second amended bill of complaint. 20 21 

Decree dismissing second amended bill of complaint; appeal 

noted . 2S 22 

Memorandum: Undertaking on appeal for $100 approved and 

tiled . 28 22 

Assignment of errors. 28 23 

Designation of record. 29 23 

Clerk’s certificate. 31 24 


Jui>n& Detweii.er (Inc.), Printers. Washington. I). C., November 11, 1930. 


















Court of Appeals of the District of Columbia 

No. 5308. j 

i 

■ 

i 

Byna D. Wood, Appellant, j 
vs. 

H. L. Offutt, Trustee, et al. 


a Supreme Court of the District of Columbia. 

i 

In Equity. 

No. 51586. | 

Byna D. Wood, Plaintiff, 

vs. j 

H. L. Offutt, Trustee, Christian J. Gockel^r, Trustee, 

Ralph W. Howard, Defendants, j 

j 

United States of America, 

District of Columbia , ss: 

Be it remembered that in the Supreme Courts of the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-entitled 
cause, to wit: 

j 

1 Bill of Complaint to Re-advertise Property for Sale. 

Filed June 25, 1930. 

In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

In Equity. j 

No. 51586. I 

Byna D. Wood, Plaintiff, 
vs. 

H. L. Offutt, Trustee, Christian J. Gockeler, Trustee, 
Ralph W. Howard, Defendants. 

i 

The bill of complaint of Byna D. Wood respectfully shows 
to the honorable court: i 
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1. That she is a citizen of the United States and a resident 
of the State of Maryland and brings this suit in her own 
right. 

2. The defendants are citizens of the United States and 
residents of the District of Columbia; the defendants, H. L. 
Offutt and Christian -J. Gockeler are sued in their capacity 
as trustees as will hereinafter appear and the defendant, 
Ralph W. Howard, is sued in his own right. 

3. Heretofore, to wit, on the — day of -, -, the 

plaintiff acquired title to the property known as Lot rr3 in 
Block ir5 in Howard University’s subdivision of “Effing- 
ham Place”, being an apartment house known as premises 
ir2719 Georgia Avenue, X. W., Washington, D. C. That 
said property was subject to a first trust of Thirty-two 
Thousand Five Hundred Dollars ($32,500.00) and a second 
trust of Twelve Thousand Nine hundred Dollars ($12,900.- 

00) under which the defendants, H. L. Offutt and 
2 (liristian J. Gockeler were trustees. 


On, to wit, the 10th day of June, 1930, there ap¬ 
peared in the “Evening Star”, a newspaper of Washing¬ 
ton, D. C., an advertisement wherein the property above 
mentioned was to be sold by virtue of the second deed of 
trust and in which it was erroneously stated that the apart¬ 
ment house contained twenty-seven (27) apartments and 
further erroneously stated that the aforementioned apart¬ 
ment was located at rr2917 Georgia Avenue, X T . W. This 
advertisement appeared for two (2) days and thereafter 
the trustees advertised the property as being located at 
ir2719 Georgia Avenue, X. W., but still continued the erro¬ 
neous information that the same contained twenty-seven 
(27) apartments. 

Your complainant caused the trustees to be notified that 
the apartment house contained only eighteen (18) apart¬ 
ments and that this erroneous information would deter and 
prevent prospective bidders from bidding at the said auc¬ 
tion sale, but in spite of the warning the trustees refused to 
change the terms of sale and continued the erroneous ad¬ 
vertisement. The advertisement further stated that the 
property was sold subject to a first deed of trust of Thirty- 
two Thousand Five Hundred Dollars ($32,500.00) at six 
per cent (6%) without stating the maturity date of said 
trust or that further particulars concerning the said trust 
would be announced at the time of sale. As a matter of fact, 
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I 

at the time of the said sale, the interest on the first deed of 
trust was overdue and unpaid and if anyone bought at the 
said sale they ran the risk of immediately having the said 
property sold under the aforesaid first deed of trust. 

The sale on the said apartment was held on Friday, June 
20, 1930, at 4:30 o’clock P. M. and at least on£ purchaser 
when he ascertained that the building contained only eight¬ 
een (IS) apartments became suspicious and refused to bid. 
As a consequence thereof, there was practically no bidding 
at the sale and the property was sold at a nominal 
3 price to one Ralph W. Howard who merely holds the 
title as a straw for the real owner, the holder of the 
second trust hereinbefore mentioned; your complainant 
further shows to said court that had the property been 
properly advertised, it might have brought at least the 
amount of the two trusts on said property, and probably 
more, and in as much as this was not done, the property 
should be re-advertised and resold. 

Wherefore the plaintiff having no adequate: remedy at 
law prays: 

1. That process issue out of this court direct to the de¬ 
fendants and each of them requiring them to appear herein 
on a date certain therein named and answer the' exigencies 

of the bill. 

2. That the court direct that the trustees H. Lj Olfutt and 
Christian J. Gockeler be required to re-advertibe the said 
property for sale. 

3. That all necessarv rules be issued and all necessary 

m/ •> 

references be had. 

4. And for such other and further relief as the nature 
of the case may require and to the court seems meet and 

proper. 

BYNA T>\ WOOD. 

MILTON W. KING, I 

7 i 

Attorney for Plaintiff. 


I, Byna D. Wood, on my oath do depose and say that I 
have read the foregoing bill of complaint by me subscribed 
and know the contents thereof; that the statements therein 
made as of my personal knowledge are true and those made 
on information and belief I believe to be true. 

BYNA D.j WOOD. 


j 

j 

i 
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BYNA D. WOOD VS. H. L. OFFT7TT, TK., ET AL. 

Subscribed and sworn to before me this 24 day of June, 

1930. 

[notarial seal.] FRANCIS C. WEBB, 

Notary Public, D. C. 

4 Motion to Dismiss Bill of Complaint. 

Filed July 2,1930. 

• •••••• 


Now come the defendants H. L. Offutt, Christian J. 
Gockeler and Ralph W. Howard, by their attorneys, and 
move the Court to dismiss the Bill of Complaint filed in 
the above entitled cause, for the reasons: 

1. That the said Bill of Complaint makes or shows no 
case recognizable in equity. 

2. That the plaintiff has not made or stated any such 
case as entitles her to any relief in a court of equity. 

3. That the plaintiff admits that default has occurred in 
the deed of trust and that the Trustees had the right to fore¬ 
close, and shows no sufficient reason for setting aside the 
sale made thereunder. 

4. That the bill of complaint is defective for want of 
parties defendant. 

5. That no reasons are shown for depriving the pur¬ 
chaser at said sale (the defendant Howard) of his prop¬ 
erty; and 

6. That the plaintiff admits she has no substantial inter¬ 
est in the property. 


RALPH P. BARNARD, 
GUY H. JOHNSON, 

Attorneys for Defendants. 


To Milton King, Esq., Attorney for Plaintiff. 

Sir: 

Please take notice that the foregoing motion will be called 
to the attention of the Equity Court on Monday the 7th day 
of July, 1930, at 10:00 o'clock A. M., or so soon thcre- 
5 after as counsel can be heard. 

RALPH P. BARNARD, 

GUY H. JOHNSON, 

Attorneys for Defendants . 
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Service of copy of foregoing motion acknowledged this 
2nd day of July, 1930. 

MILTON W. KING, 
Attorney for Plaintiff. 

Order Dismissing Bill. 

Filed July 7,1930. ! 

i 

• • * # * • i • 

On hearing the motion of the defendants H. L. Offutt, 
Christian J. Gockeler and Ralph W. Howard to dismiss the 
original bill of complaint filed herein, 

It is, By the Court, this 7th day of July, A; D. 1930, ad¬ 
judged, ordered and decreed that the original bill of com¬ 
plaint heretofore filed herein be, and the same is hereby 
dismissed with costs, and leave to file amended bill in five 
(5) days, provided security for costs by undertaking or 
deposit of fifty (50) dollars be first given. 

JENNINGS BAILEY, 

j Justice. 

\ 

Amended Bill of Complaint. 

Filed July 11, 1930. I 

i 

* * • • « # # 

i 

The bill of complaint of Byna D. Wood respectfully shows 
to the honorable court: 

1. That she is a citizen of the United Stated and a resi¬ 
dent of the State of Maryland and brings this suit in her 
own right. 

6 2. The defendants are citizens of the United States 

and residents of the District of Columbia; the de¬ 
fendants, H. L. Offutt and Christian J. Gockeler are sued 
in their capacity as trustees as will hereinafter appear and 
the defendant, Ralph W. Howard is sued in his own right. 

3. Heretofore, to wit, on the 21" day of Febzrrary, 1930 
the plaintiff acquired title to the property known as Lot 
if3 in Block =5 in Howard Universitv’s subdivision of 

f i it * 

“Effingham Place” being an apartment hou$e known as 
premises #2719 Georgia Avenue, N. W., Washington, D. 

2—5308a 
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C. That said property was subject to a first trust of 
Thirty-two Thousand Five Hundred Dollars ($32,500.00) 
and a second trust of Twelve Thousand Nine Hundred Dol¬ 
lars ($12,900.00) under which the defendants, H. L. Offutt 
and Christian J. Gockeler were trustees. 

On, to wit, the 10th day of June, 1930, there appeared in 
the “Evening’ Star”, a newspaper of Washington, D. C., 
an advertisement wherein the property above mentioned 
was to be sold bv virtue of the second deed of trust and in 
which it was erroneously stated that the apartment house 
contained twenty-seven (27) apartments and further er¬ 
roneously stated that the aforementioned apartment was 
located at ir2917 Georgia Avenue, X. W. This advertise¬ 
ment appeared for two (2) days and thereafter the trustees 
advertised the property as being located at =2719 Georgia 
Avenue, X. AW, but still continued the erroneous informa¬ 
tion that the same contained twenty-seven (27) apart¬ 
ments. 

Your complainant caused the trustees to be notified that 
the apartment house contained only nineteen (19) apart¬ 
ments and that this erroneous information would deter and 
prevent prospective bidders from bidding at the said auc¬ 
tion sale, but in spite of the warning the trustees refused to 
change the terms of sale and continued the erroneous ad¬ 
vertisement. The advertisement further stated that the 
property was sold subject to a first deed of trust of 
7 Thirty-two Thousand Five Hundred Dollars ($32,- 
500.00) at six per cent (0%) without stating the 
maturity date of said trust or that further particulars con¬ 
cerning the said trust would be announced at the time of 
sale. As a matter of fact, at the time of the said sale, the 
First Deed of Trust with interest was due and unpaid and 
anyone buying at the said sale would run the risk of imme¬ 
diately having the said property re-sold under the afore¬ 
said first deed of trust. 

The sale on the said apartment was held on Friday, 
June 10, 1930 at 4:30 o’clock P. M. and at least one pur¬ 
chaser when he ascertained that the building contained onlv 
nineteen (19) apartments became suspicious and refused to 
bid. As a consequence thereof, there was practically no 
bidding at the sale and the property was sold at a nominal 
price to one Ralph AY. Howard who merely holds the title 
as a straw for the real owner, the Holder of the second 
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trust hereinbefore mentioned; your complainant further 
shows to said court that had the property been properly 
advertised, it might have brought at least the amount of 
the two trusts on said property, and probably more, and 
inasmuch as this was not done, the property; should be re¬ 
advertised and re-sold. 

Your petitioner is informed and believes, and therefore 
avers, that the District National Bank, the real owner of 
the second deed of trust, had, prior to the aforesaid auction 
sale, purchased the notes secured by the first! deed of trust 
on the aforesaid property, and knew that the same were 
overdue and unpaid, and the real reason for selling the 
property under the second.deed of trust and not under the 
overdue first deed of trust was to prevent bidding at the 
sale, since no particulars of the First Deed pf Trust were 
given in either the advertisement or at the sale. 

Your affiant is furthermore informed and believes 
8 and therefore avers that at the auction; sale no men¬ 
tion was made as to the terms of the first trust and 
no statement was made bv the auctioneer that the interest 
on the first trust was overdue and unpaid. 

"Wherefore the plaintiff having no adequate remedy at 
law’ prays: ; 

1. That process issue out of this court direct to the de¬ 

fendants and each of them requiring them to appear herein 
on a date certain therein named and answer the exigencies 
of the bill. | 

2. That the court direct that the trustees, |H. L. Offutt 

and Christian J. Gockeler be required to re-advertise the 
said property for sale. ’ j 

3. That all necessary rules be issued and all necessary 

references be had. 1 

4. And for such other and further relief as the nature 
of the case may require and to the court seetns meet and 
proper. 

BYXA D. WOOD. 


MILTON W. KING, 

Attorney for Plaintiff . 


District of Columbia, ss : 

I, Byna D. Wood on my oath do depose and say that I 
have read the foregoing bill of complaint by mb subscribed 
and know the contents thereof; that the statements therein 
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made as of my personal knowledge are true and those made 
on information and belief, I believe to be true. 

BYNA D. WOOD. 

Subscribed and sworn to before me this — dav of July, 
1930. 

[notarial seal.] FRANCIS C. WEBB, 

Notary Public, D. C. 

9 Motion to Dismiss Amended Bill of Complaint. 

Filed July 16, 1930. 

#*#*#*# 

Now come the defendants H. L. Offutt, Christian J. 
Gockeler and Ralph W. Howard, by their attorneys, and 
move the Court to dismiss the amended bill of complaint 
filed in the above entitled cause, for tlie reasons: 

1. That the plaintiff has not made or stated any such case 
as entitles her to any relief in a court of equity. 

2. That the plaintiff admits that default has occurred in 
the deed of trust: that the Trustees had the right to fore¬ 
close: that the sale was made under the deed of trust and 
the property sold to the defendant Ralph W. Howard: and 
shows no reason for setting aside the said sale. 

3. That the plaintiff does not offer to do as in equity 
she is bound to do. 

4. That no reasons are shown for depriving the pur¬ 
chaser at said sale (the defendant Howard) of his prop¬ 
erty and the plaintiff admits she has no substantial interest 
in the propertv. 

RALPH P. BARNARD, 

GUY H. JOHNSON, 

Attorneys for Defendants. 

To Milton King, Esq., Attorney for Plaintiff. 

Sir: 

Please take notice that the foregoing motion will be 
called to the attention of the Equity Court on Tuesday the 
22nd day of July, 1930, at 10:00 o’clock A. M., or so soon 
thereafter as counsel can be heard. 

RALPH P. BARNARD, 

GUY H. JOHNSON, 

Attorneys for Defendants. 
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i 

Service of copy of foregoing motion acknowledged this 
16th dav of July, 1930. 

MILTON W. KING, 
Attorney /or. Plaintiff. 

10 Order Dismissing Amended Bill. ! 

Filed July 23,1930. ; 


This cause coming on to be heard upon the defendants’ 
motion to dismiss the amended bill of complaint, and hav¬ 
ing been argued by Counsel and sum&itted to tlie Court, 

It is, By the Court, this 23rd day of July, A. D. 1930, ad¬ 
judged ordered and decreed that the said Amended Bill of 
Complaint be and the same is hereby dismissed! with costs; 
and that the plaintiff have leave to amend within five davs. 

PEYTON GORDON, 

I Justice. 

Amended Bill of Complaint. 

i 

Filed Julv 28, 1930. ! 


The bill of complaint of Byna D. Wood respectfully 
shows to the honorable court: 

i m 

1. That she is a citizen of the United States and a resi¬ 

dent of the State of Mar viand and brings this i suit in her 
own right. ! 

2. The defendants are citizens of the United States and 
residents of the District of Columbia; the defendants, H. 
L. Offutt and Christian J. Gockelcr are sued in their capac¬ 
ity as trustees, as will hereinafter appear, and the defend¬ 
ant Ralph W. Howard is sued in his own right, j 

3. Heretofore, to wit, on the 21st day of February, 1930 
the plaintiff acquired title to the property known as Lot if 3 
in Block #5 in Howard University’s subdivision of “Ef¬ 
fingham Place” being an apartment house known as prem¬ 
ises #2719 Georgia Avenue, N. W., Washington, D. C., 
containing nineteen (19) apartments. That said property 

was subject to a first trust of Thirty-two Thousand 
11 Five Hundred Dollars ($32,500.00), copy of which is 
hereto attached and made a part hereof, and a second 
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trust of approximately Twelve Thousand Xine Hundred 
Dollars ($12,900.00) under which the defendants, H. L. 
Offutt and Christian J. Gockeler were trustees. 

On, to wit, the 10th day of June, 1930, and for nine (9) 
days thereafter, excluding Sundays, there appeared in the 
“Evening Star-’, a newspaper of 'Washington, D. 0., an 
advertisement wherein the property above mentioned was 
to be sold bv virtue of tho aforementioned second deed of 
trust and in which it was erroneously stated that the apart¬ 
ment house contained twenty-seven (27) apartments and 
further erroneously stated that the aforementioned apart¬ 
ment was located at =2917 Georgia Avenue, X. W. This 
advertisement appeared for two (2) days and thereafter 
the trustees advertised the property as being located at 
if2719 Georgia Avenue, X. W., but still continued the er¬ 
roneous infonnation that the same contained twentv-seven 
(27) apartments. 

Your complainant caused the trustees to he notified that 
the apartment house contained only nineteen (19) apart¬ 
ments and that this erroneous information would deter and 
prevent prospective bidders from bidding at the said auc¬ 
tion sale, but in spite of the warning the trustees refused 
to change the terms of sale and continued the erroneous 
advertisement The advertisement further stated that the 


property was sold; subject to a first deed of trust of Thirty- 
two Thousand Five Hundred Dollars ($32,500.00) at six 
and one-half per cent (6H>%) without stating the maturity 
date of said trust or that further particulars concerning 
the said trust would be announced at the time of sale. (A) 
The said trustees .refused to insert this information in the 
advertisement, although requested so to do in behalf of 
your complainant. As a matter of fact, at the time of the 
said sale, the First Deed of Trust with interest was due 
and unpaid and anyone buying at the said sale would 
12 run the risk of immediately having the said property 
re-sold under the aforesaid first deed of trust. 

The sale on the said apartment was held on Friday, June 
10, 1930 at 4:30 o’clock p. m. and at least one purchaser 
when he ascertained that the building contained onlv nine- 
teen (19) apartments became suspicious and refused to 
bid. As a consequence thereof, there was practically no 
bidding at the sale and the property was sold at a nominal 
price, Seven Thousand Five Hundred Dollars ($7500.00), 
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to one Ralph W. Howard who merely holds t:he title as a 
straw for the real owner, the Holder of the second trust 
hereinbefore mentioned; your complainant further shows 
to said court that had the property been properly adver¬ 
tised, it would have brought more than the amount of the 
two trusts on said property, and inasmuch as Ithis was not 
done, the property should be re-advertised and re-sold. 

Your petitioner is informed and believes, and therefore 
avers, that the District National Bank, the real owner of 
the second deed of trust, had, prior to the aforesaid auc¬ 
tion sale, purchased the notes secured by the first deed of 
trust on the aforesaid property, and knew that the same 
were overdue and unpaid, and the real reason for selling 
the property under the second deed of trust and not under 
the overdue first deed of trust was to prevent bidding at 
the sale, since no particulars of the first deed of trust were 
given in either the advertisement or at the sale. 

Your affiant is furthermore informed and believes and 

therefore avers that at the auction sale no mention was 

made as to the terms of the first trust and no statement was 

made bv the auctioneer that the interest on the first trust 
* 

was overdue and unpaid. Your complainant paid Five 
Thousand Five Hundred Dollars ($5500.00) above the two 
existing trusts for the equity of the previous owner and 
that at the time of the sale at least one party was willing to 
buy the property for more than the two trusts and 
13 had arranged to take care of the first trust, but when 
the District National Bank purchased the first trust 
and refused to give any particulars about the first trust 
either in the advertisement or at the sale. The purchaser 
refused to bid at the said sale for fear of immediately being 
sold out under the first trust. 

Wherefore the plaintiff having no adequate remedy at 
law prays: 

1. That process issue out of this court direct to the de¬ 

fendants and each of them requiring them to appear herein 
on a date certain therein named and answer the exigencies 
of the bill. ! 

2. That the court direct that the trustees, H. L. Offutt 
and Christian J. Gockeler be required to re-advertise the 
said property for sale. 

3. That all necessary rules be issued and all necessary 
references be had. 


i 
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4. And for such other and further relief as the nature of 
the case may require and to the court seems meet and 
proper. 

BYNA D. WOOD. 

MILTON W. KING. 


District of Columbia, ss : 

I, Byna D. Wood on my oath do depose and say that I 
have read the foregoing bill of complaint by me subscribed 
and know the contents thereof: that the statements therein 
made as of my personal knowledge are true and those made 
on information and belief, I believe to be true. 

BYNA D. WOOD. 


Subscribed and sworn to before me this 26 dav of Julv, 
1930. 

[NOTARIAL SEAL.] JANET W. LAKE. 

Com. Exp. Mav 12", 1931. 
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Deed of Trust. 
Filed August 5, 1930. 


This Deed made this 16th day of March A. D. 1929, by 
and between Edward V. McDermott, unmarried, party of 
the first part, and II. L. Offutt and Christian J. Gockeler, 
Trustees, parties of the second part: 

Whereas, the said party of the first part stands justly, 
indebted unto Ralph W. Howard, Jr., in the full sum of 
Fourteen Thousand. Five Hundred Dollars being part of 
the purchase money for the hereinafter described prop¬ 
erty, for which sum he has made, executed and delivered, 
and made payable to the said Ralph W. Howard, Jr., or 
order, his one certain promissory note of even date here¬ 
with, numbered one ; (1) of one (1), and payable with inter¬ 
est at the rate of six per centum per annum. Said princi¬ 
pal and interest being payable in monthly instalments of 
Two Hundred Dollars ($200.00) (with the privilege of mak¬ 
ing larger payments in any amount) on the 16th day of 
each and every month after date until paid; each instal¬ 
ment when so paid to be applied, first, to the payment of 
the interest on the amount of principal remaining unpaid, 
and the balance thereof credited to the principal. 
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The said party of the first part, his heirs or assigns, 
shall have the right to replace the first trust i secured on 
the hereinafter described property in the amount of Thirty- 
two Thousand, Five Hundred Dollars ($32,500.Q0), on May 
27th, 1930, and thereafter until the second trust is paid, 
the said second trust (this being said trust) to be released 
for that purpose and resecured for the same. 

And whereas the party of the first part desires to secure 
the prompt payment of said debt, and interest thereon, 
when and as the same shall become due a;nd payable, 
15 and all costs and expenses incurred in respect there¬ 
to, including reasonable counsel fees incurred or 
paid by the said party of the second part or isubstituted 
trustee, or by any person hereby secured, on; account of 
any litigation at law or in equity which may arise in re¬ 
spect to this trust or the property hereinafter'mentioned, 
and of all money which may be advanced a;s provided 
herein, with interest on all such costs and advances from 
the date thereof. 


Now, therefore, this indenture witnesseth, that the party 
of the first part, in consideration of the premiises, and of 
one dollar, lawful money of the United States of America 
to him in hand paid by the parties of the second part, the 
receipt of which, before the sealing and delivery of these 
presents, is hereby acknowledged, has granted!, and does 
hereby grant unto the parties of the second part or the 
survivor the following described land and premises, situ¬ 
ate in the City of Washington, District of Columbia, known 
and distinguished as Lot numbered Three (3) in Block 
numbered Five (5), in Howard University’s subdivision 
of “Effingham Place”, as per plat recorded ih the office 
of the surveyor for the District in Liber District; 1 at folios 
TG 1 /!* and 77, except the part thereof condemned! and taken 
for widening of Georgia Avenue by proceedings in Dis¬ 
trict Court Cause No. 1645 in the Supreme Court of the 
District of Columbia, together with all the improvements 
in anywise appertaining, and all the estate, right, title, 
interest and claim, either at law or in equity, op otherwise 
however, of the party of the first part, of, in, to; or out of 
the said land and premises. 

In and upon the trusts, nevertheless, hereinafter de¬ 
clared; that is to say: In trust to permit said party of the 
first part, his heirs or assigns, to use and occupy the said 
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described land and premises, and the rents, issues, and 
profits thereof to take, have, and apply to and for his or 
their sole use and benefit until default be made in 


16 the payment of the aforesaid promissory note hereby 
intended tq be secured or any instalment of interest 
thereon, when and as the same shall become due and pay¬ 
able, or any proper cost or expense in and about the same 
as hereinafter provided. 

And upon the full payment of all of said note and the 
interest thereon, and all moneys advanced or expended as 
herein provided, and all other proper costs, charges, com¬ 
missions, half-commissions and expenses, at any time be¬ 
fore the sale hereinafter provided for, to release and re¬ 
convey the said described premises unto the said party of 
the first part, his heirs or assigns at his or their cost. 

And upon this further trust, upon any default or failure 
being made in the payment of said promissory note or of 
any instalment of principal or interest thereon, when and 
as the same shall become due and payable, or upon default 


being made in the payment, after demand therefor, of any 


money advanced as herein provided for, or of any proper 
cost, charge, commission or expense in and about the same, 
then and at any time thereafter the said parties of the 
second part or the survivor or the trustees acting in the 
execution of this trust shall have the power and it shall 
be their or his duty thereafter to sell, and in case of any 
default of any purchaser to resell the said described land 
and promises at public auction, upon such terms and con¬ 
ditions, in such parcels, at such time and place, and after 
such previous public advertisement as the parties of the 
second part, or the survivor or the trustee acting in the 
execution of this, trust, shall deem advantageous and 
proper; and to convey the same in fee simple, upon com¬ 
pliance with the terms of sale, to, and at the cost of, the 
purchaser or purchasers thereof, who shall not be required 
to see to the application of the purchase money; and of the 
proceeds of said sale or sales: Firstly, to pay all proper 
costs, charges, and expenses, including all fees and 
17 costs herein provided for, and all moneys advanced 
for taxes, insurance, and assessments, with interest 
thereon as provided herein, and all taxes, general and 
special, due upon said land and premises at time of sale, 
and to retain as compensation a commission of five per 
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centum on the amount of the said sale or sales; Secondly, 
to pay whatever may then remain unpaid of said promis¬ 
sory note, whether the same shall be due or hot, and the 
interest thereon to date of payment, it being 'agreed that 
said note shall, upon such sale being made before the ma¬ 
turity of said note, be and become immediately due and 
payable at the election of the holder thereof • and lastly, 
to pay the remainder of said proceeds, if any there be, to 
said parly of the first part, his heirs or personal represent¬ 
atives or assigns, upon the delivery and surrender to the 
purchaser, his, her, or their heirs or assigns, of possession 
of the premises so as aforesaid sold and conveyed, less the 
expense, if any, of obtaining possession. 

And the said party of the first part does hereby agree at 
his own cost, during all the time wherein any; part of the 
matter hereby secured shall be unsettled or unpaid, to keep 
the said improvements insured against loss by fire in the 
full sum of Fourteen thousand, five hundred dollars in the 
name and to the satisfaction of the parties of the second 
part, or substituted trustee, in such fire insurance company 
or companies as the said parties of the second part may 
select, who shall apply whatever may be received there¬ 
from to the payment of the matter hereby secured, whether 
duo or not, unless the party entitled to receive; shall waive 
the right to have the same so applied; and alsb to pay all 
taxes and assessments, both general and special, that may 
be assessed against, or become due on said land and prem¬ 
ises during the continuance of this trust, and that upon 
any neglect or default to so insure, or to pay taxes 
18 and assessments, any party hereby secured may 
have said improvements insured-and pay said taxes 
and assessments, and the expense thereof shall be a charge 
hereby secured and bear interest at the rate; of six per 
centum per annum from the time of such paynjient. 

And it is further agreed that if the said property shall 
be advertised for sale, as herein provided, and not sold, 
the trustee or trustees acting shall be entitled;to one-half 
the commission above provided, to be computed on the 
amount of the debt hereby secured. 

And the said party of the first part covenants that he 
will warrant specially the land and premises hereby con- 
veved, and that he will execute such further assurances of 
said land as may be requisite or necessary. 
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In witness whereof, the said party of the first part has 
hereunto set his hand and seal on the dav and vear first 
hereinbefore written. 

edward v. McDermott, [seal.] 

Signed, sealed and delivered in the presence of: 

GEORGE S. CARTNER. 


United States of America, 

District of Columbia, To wit: 

I, George S. Cartner a Xotarv Public in and for the 
District of Columbia, do hereby certify that Edward V. 
McDermott, unmarried, party to a certain Deed bearing 
date on the 16th day of March 1929, and hereto annexed, 
personally appealed before me in said District of Colum¬ 
bia, the said Edward V. McDermott, unmarried, being 
personally well known to me as the person who executed 
the said Deed, and acknowledged the same to be his act 
and deed. 

19 Given under my hand and seal this 1st day of 
April A. D. 1929. ‘ 

[notarial seal.] GEORGE S. CARTNER. 


(On back:) Received for record on the 2nd day of April 
A. D. 1929 at 2:38 o'clock P. M., and recorded in Liber No. 
6304 at folio 417 one of the Land Records for the District 
of Columbia, and examined bv 

7 %> 


No. 129. 


7 



Indenture. 


Recorder. 


Filed August 5, 1930. 

Florence Barbour to Hoffman & Howard, Trs. No. 103. 
Recorded May 26th, 1927 at 12.27 p. m. Liber 6094. Folio 
66 . 

This indenture made this 25th day of May, A. D. 1927, by 
and between Florence Barbour, of the District of Columbia, 
party of the first part; and William M. Hoffman and Albert 
W. Howard, of said District of Columbia, parties of the 
second part: 

Whereas, the said party of the first part is justly in¬ 
debted unto Hazel R. Truscott in the full sum of Thirtv-two 
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thousand, five hundred Dollars ($32,500.00) for money 
loaned, for which amount she has made and delivered her 
14 certain promissory’ notes bearing even date with these 
presents, numbered one to fourteen respectively, said notes 
Nos. 1 to 5 inclusive, being for the sum of Five thousand 
dollars ($5,000.00) each, notes Nos. 6 to 11 inclusive, being 
for the sum of One thousand dollars ($1,000.00), and notes 
Nos. 12, 13 and 14 being for the sum of Five hundred dol¬ 
lars ($500.00) each, all of said notes being payable to the 
order of the said Hazel R. Truscott, three years after date, 
with interest thereon at the rate of six and one-half per 
centum per annum until paid, payable semi-annually; each 
instalment of interest to bear interest after | maturity, if 
not then paid, at the rate aforesaid. 

Said notes have been identified and registered by the 
District Title Insurance Company, The Lawyers Title In¬ 
surance Company and The Washington Title Insurance 
Company, as evidenced by their certificate bearing 
21 Case No. 160,827 on each of the same. 

And whereas, the party of the first pgrt desires to 
secure the prompt payment of said debt, and interest there¬ 
on, as well as any renewals or extension of said notes, when 
and as the same shall become due and payable, and of all 
costs and expenses incurred in respect thereto, and of all 
costs and expenses, including reasonable counsel fees in¬ 
curred or paid by the said parties of the second part, or 
substituted trustee, or by any person hereby; secured, on 
account of any litigation at law or in equity which may arise 
in respect to this trust or the property hereinafter men¬ 
tioned, while this trust continues, and of all money which 
may be advanced as herein provided for with interest at 
the rate of 6-VI per centum per annum on all such costs and 
sums so advanced, from the date of such advance. 

Now, therefore, this indenture witnesseth, that the party 
of the first part, in consideration of the premises, and of 
one dollar, lawful money in hand paid by the parties of 
the second part, the receipt of which before the;sealing and 
delivery of these presents, is hereby acknowledged, has 
granted, and does by these presents grant, unto the par¬ 
ties of the second part, in fee simple, the following de¬ 
scribed land and premises, situate in the District of Co¬ 
lumbia, and known and designated as and being 

Lot numbered Three (3) in Block numbered Five (5) in 
the Howard University’s subdivision of “Effingham Place,” 
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as per plat recorded in the office of the surveyor for the 
District of Columbia in Liber District 1 at folios 76-V*> and 
77,—except the part thereof condemned and taken for 
widening Georgia Avenue, by proceedings in District Court 
Cause Xo. 1645 in the Supreme Court of the District of Co¬ 
lumbia together with all and singular, the improvements, 
ways, easements, rights, privileges, and appurtenances to 
the same belonging, or in any wise appertaining, and all the 
estate, right, title, interest and claim, both at law and in 
equity or otherwise however, of the party of the first part, 
of, in, to or out of the said land and premises. 

22 In and upon the trusts, nevertheless, hereinafter 
declared; that is to say: In Trust to permit said 
party of the first part, her heirs or assigns, to use and 
occupy the said described land and premises, and the rents, 
issues, and profits thereof, to take, have, and apply to and 
for her or their sole use and benefit until default be made 
in the payment of any of said promissory notes hereby 
secured or of any instalment of interest thereon, when and 
as the same shall become due and payable, or of any taxes, 
assessments or insurance as required by the covenants here¬ 
in contained, or of any commission or expense herein pro¬ 
vided for. 

And, upon the full payment of all of said notes and the 
interest thereon, and all moneys advanced or expended as 
herein provided,, and all other proper costs, charges, ex¬ 
penses, commissions and half-commissions, at any time 
before the sale hereinafter provided for, to release, and re¬ 
convey the said described premises unto the said party of 
the first part, her heirs or assigns, at her or their cost. 

And upon this further trust, upon any default or failure 
being made in the payment of any of said notes or of any 
instalment of principal or interest thereon, when and as 
the same shall become due and payable, or upon default 
being made in the payment of any of said notes of any in¬ 
stalment of principal or interest thereon, when and as the 
same shall become due and payable, or upon any default 
being made in the payment of any taxes or assessments 
now due or which may become due and payable, or upon 
any default being made in the payment of or be assessed 
against said land and premises or any part thereof, during 
the continuance of this trust, or upon any default being 
made in the payment, after demand therefor, of any money 
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advanced as herein provided for, or of any proper cost, 
charge, commission or expense in and about the same, then 
and at any time thereafter, the said parties of the second 
part of the trustee acting in the execution of this 

23 trust, shall have the power and it shall be their or 
his duty thereafter to sell, and in case of any default 

of any purchaser, to resell the said described land and 
premises, at public auction, upon such terms and condi¬ 
tions, in such parcels, at such time and place, and after such 
previous public advertisement as the parties of the second 
part or the trustee acting in the execution of this trust, 
shall deem advantageous and proper; and to; convey the 
same in fee simple, upon compliance with the terms of sale, 
to, and at the cost, of the purchaser, or purchasers thereof, 
who shall not be required to see to the application of the 
purchase money; and from the proceeds of said sale or 
sales: Firstly, to pay all proper costs, charges and expenses, 
including all fees and costs herein provided for, and all 
moneys advanced for taxes, assessments, and insurance, 
with interest thereon as herein provided, and all taxes, 
general and special, due upon said land and premises at 
time of sale, and such expense, if any, as may be necessary 
to vest and complete title in the purchaser, and to retain 
as compensation a commission of five per centum on the 
amount of the said sale or sales: Secondly, to pay what¬ 
ever may then remain unpaid of said notes, whether the 
same shall be due or not, and the interest thereon to date 
of payment, it being agreed that said notes shall, upon such 
sale being made before the maturity of said notes, be and 
become immediately due and payable at the election of the 
holder thereof; and, Lastly, to pay the remainder of said 
proceeds, if any there be, to said party of the first part, 
her heirs or assigns, upon the surrender and delivery to 
the purchaser, his, her or their heirs or assigns^ or posses¬ 
sion of the premises so as aforesaid sold and conveyed, less 
the expense, if any, of obtaining possession, j And, the 
said party of the first part does hereby agree at her own 
cost, during all the time wherein any part of the matter 
hereby secured shall be unpaid or unsettled, tp keep the 
said improvements insured against loss, by fire in 

24 the name and to the satisfaction of the parties of the 
second part, or substituted trustee, in speh lire in¬ 
surance company or companies as the said parties of the 
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second part may select, who shall apply whatever may be 
received therefrom to the payment of the matter hereby 
secured, whether due or not, unless the party entitled to 
receive shall waive the right to have the same so applied; 
and also to pay all taxes and assessments, both general and 
special, that may become due on, or be assessed against 
said land and premises during the continuance of this 
trust and that upon any default or neglect to so insure or 
pay taxes and assessments when and as the same shall be¬ 
come due and payable, said parties of the second part, or 
the trustee acting in the execution of this trust, shall have 
the power and it shall be their or his duty upon request of 
any party secured hereby, to make sale of said land and 
premises as hereinbefore provided, it being understood and 
agreed, however, that any party hereby secured in the event 
of such default or neglect to so insure or pay said taxes 
and assessments, may at his option either treat the whole 
of said indebtedness hereby secured as in default or may 
himself pay said taxes and assessments and the premiums 
for such insurance, in which latter event the sum or sums 
so paid shall be a charge hereby secured and bear interest 
at the rate of 6 -V 2 per centum per annum, from the date 
of such payment. 

And it is further agreed that if the said property shall 
be advertised for sale, as herein provided, and not sold the 
trustees or trustee acting shall be entitled to one-half the 
commission above provided, to be computed on the amount 
of the debt hereby secured. 

And the said party of the first part covenants that she will 
warrant specially the land and premises hereby conveyed, 
and that she will execute such further assurances of 
25 said land as may be requisite or necessary. 

In testimonv whereof, on the dav and vear first 
hereinbefore written, the said party of the first part has 
hereunto set her hand and seal. 

FLORENCE BARBOUR. 

Signed, sealed, and delivered in the presence of: 

THEO. R. WATKINS, 

J. H. STADTLER. 

District of Columbia, ss: 

I, John H. Stadtler, a Notary Public in and for the Dis¬ 
trict of Columbia, do hereby certify that Florence Barbour, 
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i 

party to a certain deed, bearing date on the 25th day of 
May, A. D., 1927, and hereto annexed, personally appeared 
before me in said District, the said Florence Barbour be¬ 
ing personally well known to me as the person who executed 
the said Deed, and acknowledged the same to be her act and 
deed. 

Given under my hand and seal this 25th day of May, 
A. D. 1927. j 

[notarial seal.] JOHN H. STADTLER, 

Notary Public, D. C. 

i 

26 Motion to Dismiss Second Amended Bill of 

Complaint . 

Filed August 1, 1930. j 

# # * # * # # 

j 

Now come the defendants H. L. Offutt, Christian J. 
Goekeler and Ralph W. Howard, by their attorneys, and 
move the Court to dismiss the Second Amended Bill of 
Complaint hied in the above entitled cause, for the reasons: 

1. That the plaintiff has not made or stated anjy such case 
as entitles her to any relief in a court of equity, j 

2. That the plaintiff admits that default had occurred in 
the deed of trust; that the Trustees had the right to fore¬ 
close; that the sale was made under the deed of |trust after 
due notice and the property sold to the defendant Ralph 
W. Howard; and shows no reason for setting aside the said 
sale. 

3. That the plaintiff does not offer to do as in equity she 
is bound to do. 

4. That no reasons are shown for depriving the pur¬ 
chaser at said sale (the defendant Howard) of his property 
and the plaintiff admits she has no substantial interest in 
the property. 

5. That the Second Amended Bill of Complaint is defec¬ 
tive for want of parties defendants—the party Secured. 

6. And for the reason that the plaintiff is trifling with 
the processes of the Court in filing as a Second; Amended 
Bill of Complaint a paper which is substantially and almost 
verbatim a copy of her original and first amended bills of 
complaint heretofore dismissed herein. 

RALPH P. BARNARD, 

GUY H. JOHNSON, j 

Attorneys for Defendants. 
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To Milton King, Esq., Attorney for Plaintiff. 


27 
Sir: 

Please take notice that the foregoing motion will be 
called to the attention of the Equity Court on Tuesday, the 
5th day of August, 1930, at 10:00 o’clock A. M., or so soon 
thereafter as counsel can be heard. 

RALPH P. BARNARD, 

GUY H. JOHNSON, 

Attorneys for Defendants. 

Service of copy of foregoing motion acknowledged this 
30 dav of Julv, 1930. 

MILTON W. KING, 

E. C. K., 

Attorney for Plaintiff. 


28 Decree Dismissing Second Amended Bill. 

Filed August 5, 1930. 

• ••••** 


This cause coming on to be heard upon the defendants’ 
motion to dismiss the second amended bill of complaint, 
and having been argued by counsel and submitted to the 
Court, 

It is, by the Court, this 5th day of August, A. D. 1930, 
adjudged, ordered and decreed that the said second amended 
bill of complaint be, and the same is, hereby dismissed, with 
costs. 

J. W. COX, 

Justice. 

The plaintiff notes, in open Court, an appeal to the Court 
of Appeals, and the penalty of her undertaking for costs is 
fixed at one Hundred dollars, or a cash deposit of fifty 
dollars. 

J. W. COX, 

Justice. 


Memorandum. 

August 16,1930.—Undertaking on Appeal for $100. Ap¬ 
proved and filed. 
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Assignment of Errors. 
Filed August 27, 1930. 


j 


i 


The Court erred: 

1. In granting the motion of the defendants to dismiss 
the second Amended Bill of Complaint. 

2. In not over-ruling the motion of the defendants to dis¬ 
miss the second Amended Bill of Complaint. 

3. In not holding that the second Amended Bill of 
29 Complaint stated a good cause of action against the 
defendants. 

4. In respect of other matters appearing on the face of 
the record. 

MILTON W. KING, 
Attorney for Plaintiff. 


Service of a copy of the aforegoing assignment of errors 
accepted this 27th dav of August, 1930. j 

GUY H. JOHNSON, 
Attorney for Defendants. 

Designation of Record. 

Filed August 27,1930. I 

7 j 

# * * # * * ! * 

i 

The clerk will please include in the record to be pre¬ 
pared for the Court of Appeals the following: 

1. Original Bill of Complaint. I 

2. Motion to dismiss the original Bill of Complaint. 

3. Decree dismissing the original bill. 

4. Amended Bill of Complaint. 

5. Motion to dismiss Amended Bill of Complaint. 

6. Decree dismissing Amended Bill of Complaint. 

7. Second Bill of Complaint, and defendants’ exhibit at¬ 
tached thereto. 

8. Motion of defendants to dismiss second Amended 

Bill of Complaint. j 

9. Decree dismissing second amended Bill of Complaint 
including notation of appeal and order fixing undertaking 
for costs. 
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10. Undertaking. 

11. Assignment of error. 

12. This decree. 

MILTON W. KING, 
Attorney for Plaintiff. 

30 Service of copy of the foregoing accepted this 
27th dav of August, 1930. 

GUY H. JOHNSON, 
Attorney for Defendants. 

31 Supreme Court of the District of Columbia 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 30, both inclusive, to be a true 
and correct transcript of the record, according to directions 
of counsel herein filed, copy of which is made part of this 
transcript, in cause No. 51586 in Equity, wherein Byna D. 
Wood is Plaintiff and H. L. Offutt, Trustee, et al. are De¬ 
fendants, as the same remains upon the files and of record 
in said Court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 8th day of October, 1930. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

Indorsed on cover: District of Columbia Supreme Court. 
No. 5308. Byna D. Wood, Appellant, vs. H. L. Offutt, Trus¬ 
tee, et al. Court of Appeals, District of Columbia. Filed 
Oct. 16, 1930. Henry W. Hodges, Clerk. 
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■vs. j 

H. L. OFFUTT, TRUSTEE; CHRISTIAN J. GOCK- 
ELER, TRUSTEE; RALPH W. HOWARD, JR., AP¬ 
PELLEES. 

-- —■ i 

BRIEF FOR APPELLANT, BYNA D.jWOOD 

STATEMENT OF THE CASE: 


Bvna D. Wood purchased during the month of February, 
1930, the apartment house at 2719 Georgia Avenue, N. W., 
Washington, D. C., and paid therefor in money and obliga¬ 
tions an amount of about $5,500.00. She purchased it sub¬ 
ject to two existing trusts, which trusts are a part of the 
record (R. 12; R. 16). 

Before the tenth day of June, the trustees, Hoffman and 
Howard, under the first deed of trust, made preparations 
to advertise and sell the j)roperty at auction, tyit were told 
bv the trustees of the second deed of trust,; Offutt and 
Gockeler, or some one representing them, that: they would 
buy in the first trust and pay what was due; and this they 
did. On to-wit the tenth day of June, Offutt and Gockeler, 
trustees under the second deed of trust, advertised the 


i 
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property for sale in the 44 Evening Star,” a newspaper of 
Washington, D. C. The advertisement stated that the 
apartment was located at 2917 Georgia Avenue, X. W., and 
contained twenty-seven apartments, and that it would be 
sold subject to a first deed of trust of $32,500.00 at six (6) 
percent, but did not state the maturity date of said trust 
(which was already past due), or that further particulars 
would be announced at the sale. The advertisement ap¬ 
peared for two days as above. Then the address was 
changed to 2719 Georgia Avenue, X. W., but the rest of 
the advertisement remained the same and was continued 
for eight davs. 

The Appellant in this case caused the trustees to be noti¬ 
fied that the address of the apartment was erroneous and 
that it had not been advertised ten days with the right 
address; that the apartment contained only eighteen apart¬ 
ments and one janitor apartment, and not twenty-seven, 
as the advertisement stated; and that it did not give any 
particulars about the first trust or say that any particulars 
would be announced at the sale. She was informed bv the 
trustee Offutt through her representative, that it did not 
matter, that the description was good enough even if it was 
wrong. The trustee Offutt was informed by the appel¬ 
lant's representative that it might hurt tlie sale, but he 
said it did not matter. 

The property was sold on Friday, June 20, 1930, at 4:30 
P. M., and there was practically no bidding at the sale; 
in fact, there was i only one bid and that by Ralph W. 
Howard, Jr., for whose security the second trust note was 
made. At the sale the advertisement was read, noting the 
mistake of twenty-seven apartments and changing it to 
nineteen. Xo mention was made of the first trust other 
than reading the advertisement. 

The facts also are that at least one party went to look 
for the apartment at the wrong address and did not find it. 
One prospective buyer at the sale became suspicious and 
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would not bid when they made the change at |the sale from 
twenty-seven apartments to nineteen. Also, anyone buying 
the apartment ran the risk of having the apartment sold 
again almost at once under the first deed of trust, as it was 
past due and had been bought in by the real holder of the 
second deed of trust. Because the above facts, one bidder 
who was ready and willing to give more than the amount 
of the two trusts, would not bid. 

i 

The most significant fact about the whole case is that the 
holder of the second trust note, Ralph \V. Howard, Jr., is 
only a straw-man, the real owner being the; District Na¬ 
tional Bank, and Ralph W. Howard, Jr., is an employee 
thereof. The trustees in this note are Ii. L. Offutt and 
Christian J. Gockeler. The former is cashier of the Dis¬ 
trict National Bank, and the latter is one of the Vice 
Presidents. The District National Bank bought in the 
first trust and then through Offutt and Gockeler, trustees 
under the second deed of trust, and also officers of the bank, 
had the property sold at auction after advertising it incor¬ 
rectly and refusing to advertise it correctly though notified, 
and made no mention of the first trust at the ;sale, holding 
this over the head of any bidder and using it to discourage 
bidding. The property was sold to the only bidder, Ralph 
W. Howard, Jr., or rather to the District National Bank. 

On July 7,1930, an order dismissing the bill jwas granted, 

with leave to amend, bv Justice Bailev. An amended bill 

* • * 

was filed on July 11,1930. An order dismissing the amend¬ 
ed bill was granted by Justice Gordon, but only for the pur¬ 
pose of amending and making the two trusts; part of the 
bill, for the Justice stated he did not think jit should be 
dismissed. An amended bill of complaint was filed July 28, 
1930, of which the two trusts were made a part. A decree 
dismissing the second amended bill was granted August 5, 
1930 by Justice Cox. An appeal was made from the last 
mentioned decree, and an undertaking on appjeal for $100 
was approved and filed August 16, 1930. 
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Assignment of Errors. 
Filed August 27, 1930. 
The Court erred: 


1. In granting tlie motion of tlie defendants to dismiss 
the second Amended Bill of Complaint. 

2. In not over-ruling the motion of the defendants to dis¬ 
miss the second Amended Bill of Complaint. 



3. In not holding that the second Amended Bill of 
Complaint stated a good cause of action against the 
defendants. 


4. In respect of other matters appearing on the face of 
the record. 


ARGUMENT 


All the assignments of error may be considered together, 
as thev go to the lower Count's action in entering the final 
decree. 


The Appellant's contention is that a sale by trustees 
must be made fairly, and under no mistakes that would for 
any reason cause people to be misled or cause them not to 
bid, and if made under such unfair circumstances it is void 
and must be resold under circumstances fair to all con¬ 
cerned. 


The law seems to be well established along this line, as 
the court said in Fowler v. Taylor, 19 D. C. 456. 

“The question to be decided being whether the 
parties interested in the property have received full 
justice by its sale under the circumstances. * * * 
“Indeed, the courts have sometimes seemed to con¬ 
sider such trustees as more specially obliged to protect 
the interest of all concerned than if they had been ap¬ 
pointed by the court after resistance by the debtor. 
******* 

“In such case the Trustees are bound bv their office 

* 

to sell the estate under every possible advantage for 
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the beneficiaries, and if there are different cestui que 
trusts, they must act with a fair and impartial atten¬ 
tion to the interest of all. If the Trustees or their 
agents fail in reasonable diligence in inviting competi¬ 
tion, or in their management in relation to the sale; or 
if they contract under circumstances of haste and im¬ 
providence; or if they contrive to advance the interests 
of one party at the expense of another^ they will be 
personally responsible to the injured party for the loss, 
and the court will refuse to decree a specific perform¬ 
ance though the purchaser was without fault.” 

And in Gould v. Chappell , 42 Md. 473, the court says: 

“And if he (the Trustee) fails to exercise that cau¬ 
tion and prudence which may fairly and reasonably be 
expected from a prudent owner in regard to the sale 
of his own property, and in consequence thereof the 
property is sold at a depreciated price a court of 
equity will not sanction such a sale, even though the 
conduct of the trustee be untainted with fraud and the 
purchaser be without fault.” i 

And in the Supreme Court of the United States, in the 
case of Graff am v. Burgess , 117 U. S. 180, the Court says: 

“From the cases here cited we may draw the general 
conclusion that if the inadequacy of price is so gross as 
to shock the conscience, or if, in addition to gross 
inadquacy, the purchaser has been guilty of any un¬ 
fairness or has taken any undue advantage, or if the 
owner of the property, or party interested in it, has 
been for any other reason misled or surprised, then 
the sale will be regarded as fraudulent and void, or 
the party injured may be permitted to | redeem the 
property sold.” 

i 

i 

This same theory is upheld in: 

Hunt v. Whitehead, 19 App. Cas. 116. j 

Kaufman v. Walker, 9 Md. 229. j 

Glenn v. Clapp, 11 G. & J. 1. j 

Cohen v. Wagner, 6 Gill. 236. 

Johnson v. Dorsey, 7 Gill. 269. ; 

Fowler v. Taylor, 19 D. C. 456. 
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Any fraud or conspiracy in a foreclosure will cause it to 
be set aside. See: 

Sanger v. Nightingale, 122 U. S. 17G. 

The law as to the description of property in an adver¬ 
tisement seems to be stated generallv that it must be de- 
finite enough not to deceive anyone. See: 

Alexander v. Walter, et al, 8 Gill. 239. 

Reaside and Wife v. Peter, 30 Md. 120. 

Capehart v. Biggs, 77 X. C. 261. 

Johnson v. Cocks, 37 Minn. 530. 

Brooks v. Ha vs, 24 Md. 507. 

Dickerson v. Small, 64 Md. 395. 

The following cases hold that anv contract or arrange- 

ment wliich is designed or tends to prevent fair and free 
competition among the bidders at a mortgage foreclosure 

sale is void and will invalidate the sale. 

Investment Registry Ltd. v. Chicago, etc., Ry. Co., 206 
Fed. 488 (aIf. 212 Fed. 594). 

Herman v. Mondawmin Bldg, etc., Co., 145 Md. 480. 
Wood v. Hudson, 5 Munf. (19 Ya.) 423. 

The following cases hold that a sale mav be set aside 
when there has been a material mistake in the description 
of the premises or in the identity of the land to be sold. 

Citizens Saw Bank v. Bennett, 182 Cal. 748. 

Marx v. Smith, 111 Mich. 125. 

Fouls v. Maun, 15 Nebr. 172. 

The following cases hold that circumstances discouraging 
competition resulting in a sale for less than it would have 
brought at an auction fairly conducted will be cause for 
setting aside the sale. 

Fidelity Trust, ete., Co. v. Mobile St. Ry. Co., 54 Fed. 26. 
Dohm v. Haskins, 88 Mich. 144. 
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Bliss v. N. Y. Life Ins. Co., 51 N. J. Eq. 630, 25 A. 381, 
30 A. 429. | 

► From the facts stated in this case it can readily be seen 
that, due to the actions of the trustees, the property brought 

less than it would have brought if sold fairlv. It can also 

► m | 

be seen that the trustees did not do all in their power to 

incite competition, but on the contrary, did many things to 
i kill competition and bidding. It can also be inferred from 

the relation that the trustees were favoring one party at 
the expense of others, and, due to this relation 1 , should have 
been all the more ready to do all in their powejr to have the 
sale advertised and conducted fairly. 

► As a matter of fact, since the property could be sold 

again at once under the first deed of trust, j the trustees 
sold nothing. The only party who could have bought the 
apartment without risk was the District National Bank. 

i 

CONCLUSION 

j 

* For the above reasons, it is accordingly submitted that 

the decree of the lower court should be reversed. 

j 

Respectfully submitted, 

i 

^ MILTON W. KING, | 

Attorney for Appellant. 
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i 

STATEMENT OF CASE. 

i 

This is an appeal by the plaintiff from a decree of 
the Supreme Court of the District of Columbia dismissing 
her second amended bill (Rec., p. 9) on the motion of 
the defendants (Rec., p. 21), the court below having 
held that the second amended bill did not state a case 
in equity. 

The only relief asked in the second amended bill is 
“that the court direct that the defendants Offutt and 
Gockeler, as trustees under a second deed of trust upon 
the property, be required to readvertise the said property 
for sale.” (Rec., p. 11.) j 

The second amended bill sets forth that the appellant 
acquired title February 21, 1930, to the property, Lot 
3, Block 5, Howard LTiiversity’s subdivision of 1 “Effing¬ 
ham Place,” being an apartment house at £?o. 2719 

741-H—1 
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Georgia Avenue, containing nineteen apartments; that 
the property was subject to a first deed of trust to secure 
$32,500.00 and a second deed of trust to secure about 
$12,900.00; that the property was advertised for sale 
on the 10th dav of June, 1930, dailv for ten da vs in the 
“Evening Star,*' a newspaper published in the District 
of Columbia, and alleges “in which it was erroneously 
stated that the apartment house contained twenty- 
seven (27) apartments and further erroneously stated 
that the aforesaid apartment was located at Xo. 2917 
Georgia Avenue, X. W.”; that “this advertisement 
appeared for two (2) days, and thereafter the trustees 
advertised the property as being located at Xo. 2719 
Georgia Avenue, X. W., but still continued the erroneous 
information that it contained twenty-seven (27) apart¬ 
ments”: that the trustees, at the request of the plaintiff, 
corrected the street number, but did not change the 
number of apartments. 

That the advertisement of sale further stated that 
the property was to be sold subject to a first deed of 
trust of $32,500.00 at , without stating the maturity 
thereof: that the first deed of trust was, in fact, overdue 
and unpaid and that anyone buying at the proposed 
sale would run the risk of immediate foreclosure of the 
first trust. 

That the sale was held on June 20, 1930 “and at 
least one purchaser when he ascertained that the building 
contained only nineteen (19) apartments became sus¬ 
picious and refused to bid.'* As a consequence there 
was practically no bidding and the property was sold 
for $7,500.00 to the defendant Howard, “who merely 
holds title as a straw man for the real owner, the holder 
of the second trust”—the District Xational Bank; and 
alleges that had the property been properly advertised 
it would have brought more than the two trusts on the 
property. 


3 


That the District National Bank (not a party to the 
suit) had purchased the first trust notes and knew the 
same were overdue and unpaid and “the real reason for 
selling the property under the second trust and not under 
the overdue first trust was to prevent bidding at the 
sale.' 7 


There is no tender of the amount due under the second 
trust or under the first trust; the appellant does not 
offer to do as in equity she is bound to do; she does 
not offer to pay the amounts overdue and junpaid; 
she does not request a right to redeem, she merely desires 
the property readvertised and resold, but she (joes not 
make as a party defendant the holder of the notes 
secured by the two deeds of trust upon the property, 
and, as alleged, the real purchaser of the property, the 
District National Bank. And she does not show any 
inadequacy of the sale price of the property. 

The second deed of trust (Bee., p. 12) was made by 
one McDermott, March 1(5, 1929, to appellees Offutt 
and Gockeler, as Trustees, to secure the payment to 
the appellee Howard of a note for $14,590.00, payable 
in monthlv instalments of $200.00, and conveyed the 
property described as “Lot numbered Three I (3) in 
Block numbered Five (5), in Howard University’s 
subdivision of “Effingham Place,” as per plat recorded 
in the Office of the Survevor for the District iri Liber 
District 1 at folios 7(H- and 77, . . . together 

with all of the improvements, etc.” 

The said deed of trust also contained the usual; provi¬ 
sions, including the “trust, upon any default or j failure 
being made in the payment of said promissory pote or 
of any instalment of principal or interest . . j then 

i 

and at any time thereafter . . . the trustees 

shall have the power and it shall be their 
dutv ... to sell . . . the said described land 
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and premises at public auction, upon such terms and 
conditions, in such parcels, at such time and place and 
after such previous public advertisement as the parties 
of the second part . . . shall deem advantageous 

and proper; and to convey the same . . . to . • . . 

the purchaser . . (Rec. p. 14). 

The second, amended bill admits that there was default 
in the payments secured by this second deed of trust, 
as well as that the prior deed of trust to secure $32,500.00 
was overdue and unpaid, and that appellees Offutt and 
Gockeler, as trustees under the second deed of trust were 
justified in foreclosing the trust and offering the property 
for sale, but asks the aid of the court in requiring a re¬ 
advertisement of the property because, only, of the 
alleged defective notice of sale, no copy of which adver¬ 
tisement is set forth in the bill, but which, it is alleged, 
(1) for two days contained an erroneous street number 
of the improvements upon the property, but which 
number was duly corrected, and that for at least eight 
days the correct street number of the premises was 
shown in the advertisement: and (2) that the advertise¬ 
ment contained the information that the house contained 
twenty-seven apartments when, in fact, there were only 
nineteen apartments, but that it was known, or stated 
at the time of the sale, that the number of apartments 
was nineteen. 


ARGUMENT. 

1. The brief of appellant is replete with statements of 
alleged facts not appearing in the bill or of record. We 
refrain from arguing the case upon such extraneous 
statements, but feel bound to contain argument to the 
allegations of the bill, and not to wander into the mazes 
of arguing issues not raised in the court below and not 
set forth in the record. 
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It might be well to remark, however, that since the 
only grounds of complaint in the court below related to 
the sufficiency of the advertisement of sale, in the two 
respects that the street number was incorrect when the 
notice was first published and that the number of the 
apartments was erroneously stated—a copy of!the ad¬ 
vertisement should have been attached to the bill, in 

i 7 

order that the court might see how the notice of sale was 
actually published. 

It is respectfully urged that the notice of >jale was 
sufficient and substantially correct; and that anj inspec¬ 
tion of the advertisement, as published, would have dis¬ 
closed on the whole a proper description of the trust and 
the property. The street number of the improvements 
on the property was palpably a typographical error and 
was duly corrected. The alleged error in the number of 
the apartments was corrected at the time of tjhe sale, 
and could not possibly have hurt the sale of the property; 
if anything, it helped to get prospective bidders to ex¬ 
amine the property and increased the probable sale 
value. Xo one would be deterred from attending the 
sale because a property was described in the advertise¬ 
ment as containing a larger number of apartments than 
there were in fact, and this was evident and so stated at 
the sale. j 

The deed of trust described the property merely as 
“lot numbered Three (3) in Block numbered Five (5) 
in Howard University’s subdivision, with the improve¬ 
ments.” The deed of trust does not describe!the im¬ 
provements or give the house number. 

The advertisement of sale was entirely prober and 
sufficient. The mere immaterial mistake in the j number 
of the apartments, correctly stated at the time of the 
sale, could not and did not prevent a fair sale of the 
property. The trust required “such previous advertise¬ 
ment as the trustees . . . shall deem advantageous 


i 

i 

i 
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and proper.” No specific length of time or form of adver¬ 
tisement is required. 

No particular form of notice of a sale under a deed of 
trust is prescribed by law. It is sufficient if the descrip¬ 
tion of the land is reasonably certain, so as to inform 
the public of the land to be sold. 

Newman vs. Jackson, 12 Wheat. 570-572. 

The object of notice of sale under power in the mort¬ 
gage is to secure the attendance of purchasers and to 
obtain a fair price for the property mortgaged, and it is 
the duty of the mortgagee to see that such notice is given 
as will reasonably accomplish the end desired. 

Hoffman vs. Anthony, 0 Rhode Island 2S2. 

Notes 75 Am. Dec. 701-704. 

The object of a notice of sale is to inform the public 
of the nature and condition of the property to be sold, 
and of the time, place and terms of sale. Notices are 
given for the purpose of securing bidders, and to prevent 
a sacrifice of the property. If these objects are attained, 
immaterial errors and mistakes will not affect the sufli- 
ciencv of the notice. 

Freeman on Execution, Sec. 205. 

75 Am. Dec. 704, notes. 

2. Mere inadequacy of price at the sale under deed of 
trust is not of itself sufficient ground of vacating the 
sale. A sale at foreclosure will not be set aside for in¬ 
adequacy of price unless such inadequacy is so great as 
to shock the conscience or furnish ground for believing 
that there was fraud or gross neglect of duty in the mak¬ 
ing of the sale. 

Hunt vs. Whitehead, 19 Apps. D. C. 116. 

Starkweather vs. Jenner, 27 Apps. D. C. 34S. 

Anderson vs. White, 2 Apps. D. C. 408. 
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It is the duty of the trustees to sell after default in 
in payment, upon the demand of the security holder, in 
the manner and upon the notice prescribed in the trust. 

i 

The terms of the instrument measure the powers and pre¬ 
scribe the duties of the trustees. 

Wheeler vs. McBlair, 5 Apps. D. C. 375-3S4. 

There is nothing in the bill which shows misconduct 
or neglect of duty by the trustees. No inadequacy of 
price is shown. In fact, the bill shows that property 
mortgaged for about $45,000, was sold at public: auction 
for $40,000.00—a substantial price in the present state 
of the real estate market. 

3. But, apart from all this, the maxim that he who 
seeks equity must do equity in the transaction in respect 
to which relief is sought, has not been observed by the 
plaintiff. While admitting that the property was 
subject to an indebtedness of $32,500.00, with Interest 
overdue and unpaid, secured by a first deed of trust 
thereon, and also subject to an indebtedness of $12,- 
900.00, overdue and unpaid, secured by the secopd deed 
of trust thereon, she does not tender in court the pay¬ 
ment of what she admits is justly due; she does|not ask 
leave to redeem the property, although she is asking the 
court to set aside the proceedings by which this indebted¬ 
ness was satisfied, on the ground that the notice of sale 
was an absolute nullity. 

McQuiddy vs. Ware, 20 Wall. 14. 


Applying the rule to the plaintiff in this case, she is 
here confessing the debt and at the same time j seeking 
in a court of equity relief against its collection! by the 
enforcement of the security given to insure its payment. 
Until a tender of payment of the debt is made, appellant 
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is without standing in equity, and the decree of the court 
below can be sustained on this ground alone. 

Alinapolis Hotel Co. vs. Ward man, 58 Wash. Law 
Rep. 399. 

It is respectfully urged that the bill sets forth no 
reason for setting aside the sale. The debt was in de¬ 
fault. The sale was properly advertised. The plaintiff 
admits she had due notice thereof. It was advertised 
in the Evening Star, the newspaper of largest circulation 
in the District. Xo one was or could have been misled 
by the immaterial typographical transposition of the 
house number of the building. The lot and subdivision 
gave sufficient location. The correct number was in the 
advertisement for eight days, and no length of time is 
prescribed for the notice of sale. It was in the discre¬ 
tion of the trustees. The number of apartments was of 
no moment. Any intending purchaser could see for 
himself how many apartments were in the building. 
There was no inadequacy of price and there was no mis¬ 
conduct of the trustees. 

Moreover, the bill is defective for want of proper par¬ 
ties defendant. The District National Bank is alleged to 
be the real holder of the notes secured and is also alleged 
to be the real purchaser and owner of the property but 
it is not made a party. 

And, lastly; the plaintiff does not offer to do equity. 
Respectfully submitted, 

1 RALPH P. BARNARD, 

GUY H. JOHNSON, 

Attorneys for Appellees. 




